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STATEMENT OF THE CASE 


Appellant was convicted by a jury of robbery (22 D.C, Code 
2901) and of assault with intent to commit robbery (22 D.C, Code 
501). He was sentenced to imprisonment for one to three ine 

The trial court held a preliminary hearing on appellant's 
motion to suppress identification testimony. From facts elicited at 
that hearing, it appears that: 

Complainants Fiock and Venesi were approached from behind 
and accosted, and complainant Venesi's purse was stolen, at about 
9:30 p.m. on February 3, 1969, in an access road between an apart- 


ment house at 4000 Tunlaw Road, N.W., and an adjacent parking lot. 


Minutes before, as they walked out the front door of the apartment 


building, complainant Fiock had noticed and passed within 12 feet of, 


but did not speak to or stop to look at, a man standing under a lighted 
entrance marquee. (Tr 11-14) 


Complaihants returned to the apartment house. and reported the 


Appellant was held in lieu of $2000 bail from the date of his 
arrest on March 17, 1969. He was sentenced on March 3, 
1970. He has qualified for parole and has been conditionally 
released. 
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| 
robbery. Police officers arrived promptly. Complainant Fiock 
described the assailant (Tr 15- 16). Next day, one of the policemen 
returned to show complainant Venesi a group of 35 mug shots. 

| 
Appellant's picture was not in the group, and complainant Venesi 
identified no one. (Tr 63-64) 


On February 7, 1969, four days after the crime, one Robert 
2/ 
J. Williams reported to Officer Piquette of the CID |that "James 


| 
Dunn" had told him (Williams) that he (Dunn) had stolen a purse on 


February 3, (Tr 49-51) 
Williams was a "reserve" police officer who worked as an 


unpaid volunteer on weekend nights at the Sixth Precinct, but did not 


so inform Dunn (Tr 142), Dunn's purported revelation to Williams 


was on February 7, 1969, during a lunch hour; Williams had met 
| 
Dunn for the first time on February 6. Officer Piquette, a week or 


so later, showed Williams some photographs (Exs 1A- 11). Appel- 
lant's photograph (Ex 1B) was included in the collection, and Williams 


| 
identified it. (Tr 52-53) 


i 


2/ George Leon Dunn, Appellant here, was apparently found 
through employment records (Tr 10). 
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The circumstances surrounding this jdentification are not of 
record. 

Over a month after the crime, on March 7, 1969, Officer 
Piquette showed the photographs (Exs 1A-11) to the complainants. 
They viewed the photographs separately and both identified appellant 


(Ex 1B) as their assailant. Complainant Venesi was less sure of the 


jdentification than complainant Fiock, who was “almost certain" 


(Tr 18) that Ex 1B was a photograph of the assailant and of the man 
she had seen at the entrance of the apartment building prior to the 
crime. (Tr 18-19, 28-29) The circumstances surrounding com- 
plainants' photographic identification are not of record. 

A warrant to arrest appellant was applied for and issued on 
March 17, 1969. (Tr 44) Appellant was arrested the same day. 

On March 25, 1969, complainants viewed separately a lineup 
(Ex 1) that included appellant, who was then represented by counsel 
(Tr 7). Complainant Fiock again made an "almost certain" identi- 
fication. (Tr 19-20) Complainant Venesi was less certain. (Tr 30-31) 

The trial court ruled as follows after the preliminary hearing 


(Tr 73-74): 
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"(T]Jhere is no taint...but [the court] does not find positive 
identification by the two complainants. Miss Venesi was 
unsure still as she looked at the defendant at the table.... 
Miss Fiock, didn't make a positive identification either.... 
I don't feel she should from the witness stand point out this 
defendant as being the person who perpetrated the holdup 
and the pocket book snatch. She certainly may testify that 
this man looks like the person....Insofar as Mr. Williams 
is concerned, the Court finds nothing wrong with his ability 
to identify the defendant." 


further argument by counsel, the trial court ruled (Tr 75): 


"Miss Fiock may indicate what she gave in the way of 
description as to the person who held her up at the time, 
but, I don't believe that she can give a tentative! -- pick this 
man out and say he looks like somebody, if she|is not able 
to really positively identify him." 


still further argument by counsel, the trial court ruled (Tr 77): 
"I feel only Miss Fiock should be heard as to the fact that 

she thinks he looks like the person.... Miss Venesi is 
absolutely out... There has been no showing of, anything 

that was improper about the lineup or the photographic 
identification or anything of that sort.... The two [com- 
plainants] would not testify as to a positive identification 

of this man at this time, because they haven't been able 

to do so." 


The trial court made no finding, other than the negative one 
quoted above, as to the photographic identifications by complainants 
-- whether they were conducted in such unnecessarily suggestive circum- 


stances as to taint the subsequent lineup and in- court identifications or 


whether either complainant had sufficient recollection of her assailant, 
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independent of the photographs, to permit identification testimony 

at trial. There was similarly no finding either as to the photographic 
identification by Williams, the informer, or on the subject of his 
independent recollection. Testimony regarding the photographic 
identification was excluded. 

Complainant Venesi, as to whom the trial court ruled that no 
identification testimony would be permitted, at trial gave a descrip- 
tion of her assailant (Tr 129- 130). Counsel for applicant began 
questioning Miss Venesi about the lineup but was stopped by the 
court (Tr 130-132). After some discussion, the jury was told that 
counsel stipulated "Miss Venesi never identified [appellant] or any 


other person in a lineup" (Tr 137). 


Despite the finding that there was no "positive identification by 


the two complainants" (Tr 73), complainant Fiock was permitted to 
testify about her "almost positive” identification of appellant at lineup 
(Tr 113) and to identify him in court (Tr 114). 

Williams, the informer, was permitted to identify appellant in 


court (Tr 138). 
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STATEMENT OF FACTS RELEVANT TO THE 1s SUES 
| 
1. Testimony Presented At The Preliminary Hearing 


The trial court held a preliminary hearing on appellant's motion 
to suppress identification testimony, before a jury was impaneled. 
Appellant's argument was that pre-lineup photographic identification 
tainted identifications at lineup and at trial. Witnesses at the preli- 


minary hearing testified as follows: 


Barbara Lee Fiock, Complainant | 


As Miss Fiock and complainant Venesi left this apartment buil- 
ding at 9:30 p.m, February 3, 1969, Miss Fiock notided a man leaning 
against a column of the entrance marquee. She did not pause to look 
at or speak to this person. The area is "considerably lighted," She 
could see the man's features "reasonably clear" from a distance of 
about 12 feet. (Tr 11-13, 20) : 

The crime occurred as complainants were walking from the buil- 
ding down an access road toward the parking lot. The incident lasted 
a minute or two. At one point the assailant was in front of Miss Fiock; 
she could see his face. The access road is not as well lighted as the 


puilding entrance. (Tr 13-14, 21-22) 


& 
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Miss Fiock described the assailant to police when they arrived 


tHe same evening, following her report of the crime. (Tr 16) 


¢ 
¢ On March 7, 1969, over a month after the crime, Miss Fiock 
a 


viewed some photographs presented by Detective Piquette. (Tr 17; 


3 1A-11) She identified appellant (Ex 1B) from those photographs; 


she was "almost certain" that he was the assailant and the man she 
had seen at the building entrance prior to the crime. (Tr 18) 

On March 25, 1969, Miss Fiock was taken to view a lineup at 
Police Headquarters. She identified appellant, after first identifying 
another person and rejecting him on account of his height, as the man 
she saw at the building entrance prior to the crime. (Tr 19; Ex x 

Her identification at lineup was, again, “almost certain." (Tr 20) 

At the hearing, she identified appellant in the courtroom as the 


man she had identified by photograph and at lineup, or as someone 


who "looks very much like him." (Tr 22-23) 


——————— nl 


3/ Exiat trial. The lineup was composed of eight casually dressed 
Negro males of varying heights. Appellant (seventh from the left 
in the lineup) was represented by counsel (Tr 7). 


Mildred Venesi, Complainant 
q 


Miss Venesi also faced her assailant, for five to ten seconds, 
during the incident in the access or service road, which is illumi- 
nated by lights from the top of the apartment building. She had not 
poticed anyone at the apartment entrance. (Tr 25-26) 

She did not give the police a description. (Tr 28) 

On March 7, 1969, Miss Venesi also viewed photographs 
*Exs 1A-11) presented by Detective Piquett. She selected Ex 1B, 
appellant's picture, and identified him as her assailant, but was not 
positive, Another police officer and Miss Venesi's rdommate were 


4 i 
also present during the photographic identification, but complainant 


WFiock was not. (Tr 28-29) She did not recall whether she looked at 


¥ »hotographs prior to that time. (Tr 32-34) | 
On March 25, 1969, at the lineup, she identified appellant 
, from the photographs, " and was no more positive of the identifica- 


tion than she had been on March 7. At the preliminary hearing, she 
| 


e 
identified appellant as the man she had identified by photograph and 
| 


at the lineup. (Tr 30-31, 34- 35) 


Floyd Piquette, CID Officer 


On February 7, 1969, Detective Piquette received a report 
from Robert Williams concerning the crime. One month later he 
visited complainants separately and showed them the photographs 
(Exs 14-11). Miss Fiock was not positive about her identification 
of appellant (Ex 1B) but said "it appeared like the subject that com- 
mitted the offense against her." (Tr 36-38) 

Miss Venesi also selected Ex 1B but was not positive of the 
identification.(Tr 39) 

Detective Piquette was at the lineup, which complainants did 
not view together. Miss Fiock made an "almost positive" identifi- 
cation of appellant; Miss Venesi did likewise and was "pretty sure." 


(Tr 39-40) 


Robert J. Williams, Informer 


Williams worked with someone he identified as "James Dunn" 


at 4115 Davis Street, N.W., an apartment house. They met briefly 


for the first time on February 6, 1969; next day, on their lunch 
hour, they conversed about a purse- snatching incident that occurred 


on February 3, allegedly involving Dunn. (Tr 48-51, 54-55, 59) 
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On February 7, Williams reported to Detective Piquette his 
conversation of that date with the man Williams knew as "James 
Dunn." (Tr 51) A week prior to trial (Tr 52), ora week following 
his report on February 7 (Tr 56), Williams identified appellant 
(Ex 1B) from photographs presented by Detective Piquette; at the 
preliminary hearing, Williams identified appellant George L. Dunn 
as the "James Dunn" of his earlier identification. (Tr 52-53, 56-58) 

In February 1969, when he claimed to have conversed with 


| 
Dunn, Williams was a "reserve" police officer but did not inform 


Dunn of that fact. (Tr 54) 


4 


William T. Boone, Precinct Officer 
; | 
Officer Boone, assigned to Second District, Number 7, inves- 


tigated the robbery report of the complaining witnesses at 10:00 p.m. 


on February 3, 1969 (Tr 63-64). He spoke with complainant Venesi 


| 
and returned the next day to show her certain photographs (Tr 64; 
4l | 
Ex 3 introduced at motion to suppress). Appellant's picture was 


ED 


4/ Exhibit 3 is a compilation of 35 photographs of named persons. 
The photographs are attached to a Metropolitan Police Depart- 
ment "flier" dated September 13, 1968, and referring to "sus- 
pects in recent robbery pick pocket offenses [and] pocket- book 
snatching with force." 


b 
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not included (Tr 65). Complainant Venesi identified no one on this 


occasion (Tr 65-66). 


2. Testimony Presented at Trial 


Barbara Lee Fiock, Complainant 


Miss Fiock is an art teacher at Marjorie Webster Junior 
College (Tr 107,114). On February 3, 1969, she lived in an apart- 
ment house at 4000 Tunlaw Road, N.W. (Tr 107). Prior to that date, 
she had never seen appellant, (Tr 115) 

At about 9:30 p.m. on February 3, 1969, as she left the apart- 
ment building with complainant Venesi, Miss Fiock noticed, and 
passed within 12 feet of, a man standing under the marquee at the 
entrance to the building. That "particular area of the building is 
well lighted." (Tr 107-108, 115-118) 

As complainants walked down an access road (which "is reason- 


ably well lighted") toward their destination, Miss Fiock's car in an 


adjacent parking lot, a man came from behind, "grabbed" them, said 


he had a gun, and demanded their purses. There was a "small strug- 
gle." The man was briefly in front of Miss Fiock. She resisted his 


attempt to grab her purse, and he did not take it. Complainant 
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Venesi gave him her purse. He fled toward the back of the building. 


(Tr 109-110, 118-124) 

According to Miss Fiock, her assailant was 518" to 5'10" tall, 
in his early 20's, of slight build, and wearing a green and silver 
iridescent type jacket, and tan khaki type pants. " (Tr u 1) 

Complainants returned to the lobby of their apartment building 


and notified police, who arrived that evening and drove complainants 


around the neighborhood looking for a suspect, They found none. 


(Tr 111-112, 120) 
At a lineup on March 25, 1969, Miss Fiock made an "almost 

positive” identification of appellant, whom she chose from the lineup 

after first choosing another person, as the man she had seen outside 


the apartment house prior to the crime. (Tr 112-113,/120- 121) 


Mildred Venesi, Complainant 


Miss Venesi, an elementary- school teacher, also lived at 4000 


Tunlaw Road, N.W. She confirmed complainant Fiock's testimony as 
to the date, time, and place of the crime. She did not, however, 
notice a man at the apartment entrance as she and Miss Fiock left 


the building. (Tr 126-127, 133) 
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Miss Venesi handed her purse over to the assailant when he 
said, "Ihave a gun. I want your purse." The purse she valued at 


about $15; it contained a wallet worth about $8 and $35 in cash. The 


man also took her scarf, which came off her head when he " grabbed’ 


her, then ran away. (Tr 127- 128) She faced her assailant for about 
ten seconds, and described him as being 5's" tall, in his early 20's, 
with <n oval face and of medium build, wearing a short jacket. 

(Tr 129-130, 132) She did not identify her assailant at a lineup. 


(Tr 137) 


Robert J. Williams, Informer 

On February 6, 1969, Williams was assigned to work as an 
engineer at 4115 Davis Street, N.W , an apartment building. He 
spent about half an hour at lunch with a porter also employed there, . 
a Mr. Dunn, whom Williams identified as the defendant in court. 
(Tr 137-139) 

Williams saw Dunn again at the lunch hour next day, and 
conversed with him. On that day and the previous one, Williams 


and Dunn ate lunch in a basement room at 4115 Davis Street. Dunn 


said that on February 3 he had snatched a purse at 4000 Tunlaw Road; 
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that he had taken $50 from the purse, then burned it in the incin- 

erator at 4115. The porter had a locker room there for his tools, 
| 

and told Williams he had spent the night of February 3 there. 


(Tr 139-142, 144-148). 


| 
Williams was at that time, but did not tell Dunn so, a 


reserve police officer who did volunteer work on weekends at the 


Sixth Precinct. On February 7, Williams reported to Officer 


Piquette what Dunn had said earlier that day- (Tr 142, 146-147) 


Floyd Piquette, CID Officer 


Officer Piquette identified appellant in court as the person 
he had arrested March 17, 1969, after investigating the report given 


him by Williams on February 7. (Tr 150- 151) 


Lester F. Jenkins and James W. Crawford | 

These gentlemen, both of whom knew sppeliarts worked in 
February 1969 for the D.C. Recreation Department at the Shadd 
Community Center on East Capitol Street. The Center is in the neigh- 
borhood of appellant's home; he went there every evening as a routine 
matter to play cards and basketball. Neither witness had any particular 


recollection of February 3, 1969. (Tr 160-165) 


George Leon Dunn, Appellant 
In February 1969 appellant (24 years old, 5'11" tall) was 


working as a porter from 8 a.m. to 4p.m. at 4115 Davis Place, 


N.W. He lived at 142 - 56th Place, S.E., and was at home from 


4:30 p.m. February 3, 1969, until after supper the same evening, 
when he went, as he did every evening, to the Community Center 
on East Capitol Street. Until 4:30 on February 3, appellant was 
out looking for ‘another job; he had not gone to work that day. 
(Tr 166-168, 170-171) 

Appellant was at work on February 6 and 7; he did not 
recall ever having seen, or having a conversation with, the witness 


Robert Williams. (Tr 168-169) 
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1. The Pre-lineup Photographic Identification Was Su 
tive and Conducive to Irreparably Mistaken Identification 


Appellant was arrested, and subsequently indicted and tried, 
solely because a police informer and the two complainants identified 
his picture among a group of mug shots, and subsequently identified 
him in court. The circumstances surrounding the showing of these 
photogrephs are not of record, except that each of the three identifi- 
cation witnesses viewed the photographs separately. The photographs 
were introduced at the preliminary hearing, and the detective who 


exhibited the photographs testified. He was not asked) however, as 
to any element of suggestiveness that may have accompanied the cere- 
monies during which witnesses viewed the photographs: 

The complaining witnesses had only brief glimpses of their 
assailant. The informer testified to two brief Ea esatrs with appel- 
lant. The informer identified his informant as J ames Dunn; if that 
person was indeed the same person the informer identified as appel- 
lant at trial, the informer had such slight scquaintane with his infor- 
mant that he did not even know the man's first name. 


Evidence of photographic identification was properly excluded 


at trial. One complainant (Miss Venesi) was not permitted to identify 
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appellant at trial. The other (Miss Fiock) was permitted to relate 
her "almost positive” identification of appellant at a lineup and at 


trial. The informer identified appellant at trial. 


Even if the police officer who exhibited the photographs to 


these witnesses had followed absolutely correct procedure, “there 
is some danger that the witness may make an incorrect identifica- 
tion.... Regardless of how the initial misidentification comes about, 
the witness thereafter is apt to retain in his memory the image of 
the photograph rather than of the person actually seen, reducing 

the trustworthiness of subsequent lineup or courtroom identifica- 
tion." Simmons v. United States, 390 U S. 377 (1968) 

In Simmons, the Supreme Court concluded that the circum- 
stances of that case precluded a finding that photographic identifica- 
tion gave rise to the likelihook of rreparable misidentification. The 
facts in Simmons were, however, that five bank employees were 
shown photographs only one day after an afternoon robbery in a well- 
lighted bank, during which the witnesses had an opportunity to observe 
Simr.ons for periods ranging up to five minutes. Also, all of the wit- 


nesses made positive identifications. 
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Here, on the other hand, the facts are that (1) complain- 
ants were shown photographs 32 days after the robbery-assault, 


which took place in a dimly lighted street after dark, ‘when the wit- 


nesses saw their assailant face-to-face for only a few seconds and 
even the complainant who was allowed to give an in-court identifica- 


tion was only "almost positive’; and (2) an informer who was not an 
eyewitness to the crime and knew his informant only briefly was 


shown photographs a week or more after his information was related 


te police. 

| 

The Supreme Court in Simmons held (390 U,S. at 384) 
"(That each case must be considered on its facts, and that 
convictions based on eyewitness identification at trial fol- 
lowing a pretrial identification by photograph will be set 
aside on that ground only if the photographic identification 
procedure was so impermissibly suggestive as to give rise 
to a very substantial likelihood of irreparable misidentifi- 
cation. This standard accords with our resolution of a 
similar issue in Stovall v. Denno, 388 U.S. 293, 301-302" 
(1967). 

| 

The due process standard set by the Supreme Court in 


Simmons has not been met here. Itcan not be assumed, as in 
| 


Simmons, that photographic identification was not necessary (390 


U S. at 384). Given the ci:cumstances of the crime and the time 
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that had elapsed, photographic identification may have been the only 
way to justify an application for arrest warrant. Even if it may be 
assumed, from a negative record, that police procedure was impec- 
cable when photographs were exhibited to witnesses, it may not be 
assumed that subsequent identification at lineup and in court was un- 
tainted by the photographic identification. To make that assumption 
would be to mock the standards set by the Supreme Court in Simmons 
and Stovall v. Denno, supra. 

In-court identification here was improperly admitted because 
it was not based on clear and convincing evidence, and findings of fact 
end conclusions of law, supporting an ultimate finding that in-court 


identifications were based on observations independent of photographic 


as Cf. United States v. Wade, 388 U.S. 218 at 240-241 
1 


967). 


The Trial Court Erred in Failing to Make Findings and 
Conclusions to Support Partial Denial of Appellant's 


Motion to Suppress _on Stovall Grounds 


The trial court's ruling (Tr 73-78) after the preliminary 


Stovall hearing is virtually devoid of findings and conclusions. 
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As to the informer, Mr. Williams, the oar merely found 
"nothing wrong with his ability to identify the defendant” (Tr 74) 
The testimony of this informer was crucial to the case 
| 
against Dunn. Without Williams, and based on this record, it is 
unlikely that Dunn would have been prosecuted at all, since it was 
information supplied by Williams which began the process resulting 


in Dunn's arrest. Williams identified Dunn by photographs prior to 


the arrest, and identified Dunn in court. There is some evidence 


that Williams had an opportunity to observe Dunn and identify him, 


independent of any photographic identification. The trial court made 
‘no finding on this subject, however; the ruling on admissibility of 
' Williams's identification leaves it to the imagination whether or not 
this witness was permitted to testify on the basis of his independent 
* recollection. 
The ruling of the trial court is unintelligibly self-contradictory 
with respect to the admissibility of in-court identification by Miss 


| 
Fiock, one of the two vict ims-complainants. 


As to both complainants, the trial court initially ruled there 


* was no poSitive identification (Tr 73), ruled out testimony by Miss 
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Venesi, and ruled that Miss Fiock should not be allowed "from the 
Sires stand [to] point out this defendant as being the person who 
perpetrated’ the crime (Tr 74). Then, immediately, Miss Fiock 
\ certainly may testify that this man looks like the person" (Tr 74). 


On the next transcript page: "T don't believe [Miss Fiock] can give 


W 


i. tentative -- pick this man out and say he looks like somebody... 


(Tr 75). Two pages on: "I feel only Miss Fiock should be heard as 
to the fact that she thinks he looks like the person... " (Tr 77). 

This "ruling" was the basis for admissibility of Miss 
Fiock's testimony of "almost positive" identification of appellant 
at lineup and at trial. The error is patent. 

The trial court made no finding on which to base the ruling. 
There was no analysis of the nature and degree of suggestiveness. 
There was no finding as to whether Miss Fiock's testimony might 
have been admissible on the basis of her recollection independent of 
photographic identification. 

Appellant was convicted solely on the basis of in-court 
identification by an eyewitness and an informer, ten months after 


the crime. There was no other evidence placing him at the scene 
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of the crime; no evidence such as possession of the stolen property 
| 


to implicate him in the crime. These facts, or lack of them, empha- 


size the importance of careful analysis and appropriate findings and 
| : 


conclusions on Stovall issues. At the very least, remand is required 
| 
for elucidation of the issues surrounding the identificat on. Young 


v. United States, U.S. App. D.C. 5 | F.2d 


decided June 26, 1970 (No. 21, 756) | 
| 


| 
CONCLUSION 


The photographic identification of appellant was so unneces- 
sarily suggestive and conducive to irreparable mistaken identification 


as to result in a denial of due process. The conviction should be 


reversed because the trial court failed to suppress in-court identifi- 


cation tainted by that photographic identification. 


420 Executive ‘Building 
1030 - 15th Street, N.W. 
Washington, D. Cc. 20005 
Telephone: 466- -2510 


Counsel for Appellant 
(Appointed bye Court) 


CERTIFICATE OF SERVICE 


I certify that two copies of the foregoing Brief for Appellant 


were served by prepaid first class mail this 12th day of August 1970 


on the United States Attorney for the District of Columbia, United 
| 
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Ve y 


Stage 


Ayes ied ies 
micatonmenrran 


cae 


Bee 


INDEX 


Counterstatement of the Case —-.....-----------------------—- 


The Pre-Trial Hearing ———.....------------- 
The Trial a 


Argument: 


Appellant’s corroborated confession was sufficient evi- 
dence to permit the jury to find appellant guilty 


Conclusion _ 


TABLE OF CASES 


Ercoli v. United States, 76 U.S. App. D.C. 360, 131 F.2d 
354 (1942) = 
*Forte v. United States, 68. US. “App. aCe ‘11, 94 F.2d 
236 (1937) 
George V. United States, 15 US. “App. D. . 197, 125 F.2d 
ol] 
Hicks v. United States, 127 US. “App. DC. "209, "382. F.2d 
153: (1967) —— 
*Opper Vv. United States, 348 U.S. 84 (1954) - : 
*Smith v. United States, 348 U.S. 147 (1954) —— 
*Smoot v. United States, 114 U.S. App. D.C. 154, “312. F.2d 
881 (1962) — ——eE—e 
United States v. “Wade, 388 US Ss. 218 Gis reeeceneeneeeemeenesreee 


OTHER REFERENCES 


22 D.C. Code § 501 
22 D.C. Cod — 


* Cases chiefly relied upon are marked by asterisks. 


AH AA a on on a 


ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 

Whether appellant’s corroborated confession was suf- 
ficient evidence to sustain the conviction? 


* This case has not previously been before this Court. 
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UNITED STATES OF AMERICA, APPELLEE 
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GEORGE L. DUNN, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed May 26, 1969, appellant was 
charged with one count of robbery’ and one count of as- 
sault with intent to commit robbery.* Appellant was tried 
before United States District Judge June L. Green, sitting 
with a jury, on December 2 and 3, 1969, and found guilty 
on both counts. On March 3, 1970 appellant was sentenced 
to one to three years. This appeal followed. 


222 D.C. Code § 2901. 
222 D.C. Code § 501. 
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The Pre-Trial Hearing 


A full pre-trial hearing was held on the issue of identi- 
fication. All Government witnesses who later testified at 
trial testified at the hearing.* 

Detective Floyd Piquette of the Metropolitan Police 
testified that on March 7, 1969, he showed nine photo- 
graphs to Miss Mildred Venesi and Miss Barbara Fiock 
separately. Each identified a photograph of appellant as 
being that of the robber on February 3, 1969, but neither 
was positive (Tr. 37-39). Detective Piquette further testi- 
fied that he was at a lineup at Metropolitan Police head- 
quarters on March 25, 1969, when Miss Venesi and Miss 
Fiock viewed the line separately. Miss Venesi made a 
“pretty sure” and Miss Fiock an “almost positive” identi- 
fication of appellant as the robber (Tr. 39-40). 

Miss Venesi testified that she was not positive the 
photograph she identified on March 7 was one of the 
robbers (Tr. 29). In response to questions by the court, 
she stated that she probably would not have picked ap- 
pellant at the lineup if she had not previously seen his 
photograph (Tr. 34-85). 

Miss Fiock testified that she was almost certain that 
the photograph of appellant that she identified on March 
7 was a photograph of the robber (Tr. 18). She further 
testified that when she identified appellant in the lineup 
on March 25 she was almost certain he was the robber 
but was not positive (Tr. 19-20). In response to ques- 
tions by the court, she stated that there was “very little” 
doubt in her mind that appellant was the robber (Tr. 23). 

Robert J. Williams testified that he had lunch with 
appellant on February 6 and 7, 1969, in a building where 
they both worked. Lunch took about an hour on each day. 
Williams said he worked with appellant on the afternoons 
of both days. As a result of the conversation on February 


3 Officer William Boone of the Metropolitan Police testified only 
that he had shown a group of photographs to Miss Venesi on Feb- 
ruary 4, 1969, that appellant’s photograph was not in the group, 
and that Miss Venesi made no identification (Tr. 64-68). He did 
not testify at trial. 
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7, 1969, he ascertained from the building management 
office that appellant’s name was “James Dunn” and re- 
lated that information to Detective Piquette. Williams 
subsequently viewed a group of seven or eight photo- 
graphs, picking out a photograph of appellant as the co- 
worker he knew as “James Dunn” (Tr. 48-59). 

After an extensive colloquy with both counsel (Tr. 69- 
76), the court ruled that Miss Fiock would be permitted 
to make an in-court identification but only as to the fact 
that she thought appellant “looked like” the robber (Tr. 
76-77). The court stated that the reason for the ruling 
was that the evidence at the hearing showed that Miss 
Venesi had no independent recollection (as to identifica- 
tion) of that night and that neither woman had been able 
to testify to a positive identification (Tr. 76-77). The 
court found nothing wrong with Mr. Williams’ ability to 
identify appellant as his co-worker (Tr. 74). 


The Trial 


About 9:30 p.m. on February 3, 1969, Barbara Fiock 
and Mildred Venesi left the apartment building where 
they lived at 4000 Tunlaw Road, Northwest (Tr. 107-108, 
126). They were en route to Miss Fiock’s automobile. As 
they left the building, Miss Fiock observed a man stand- 
ing ten to twelve feet away under a well-lighted marquee 
(Tr. 108). Miss Fiock and Miss Venesi then proceeded 
around the building on an access road which leads to the 
parking lot (Tr. 108-109). While they were in an area 
reasonably well lighted by a large light set on top of the 
apartment building, the man who had been under the 
marquee came up behind them. He grabbed each woman 
by the collar of her coat, then put something in Miss 
Fiock’s side and said, “I have a gun. Give me your purse.” 
(Tr. 108-110, 129.) Miss Fiock refused to give up her 
purse, and a struggle ensued, with the man trying to 
tear her purse away (Tr. 108-109). In the course of the 
struggle the man came around in front of them and Miss 
Fiock was able to see his face at a distance of about two 
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feet (Tr. 109-110). Miss Venesi then surrendered her 
purse* and the man fled (Tr. 109). Miss Fiock remem- 
bered particularly that he had a very oval face, a height 
of 5/8” to 5/10”, was in his early twenties and had a 
slight build (Tr. 111) 

Miss Fiock testified that she was “almost positive .. - 
but not absolutely” that the man she identified in the 
lineup on March 25, 1969, was the robber (Tr. 112-113). 
She identified appellant in court as the man she had 
identified in that lineup (Tr. 114).° 

Robert Williams testified that on February 6 and 7, 
1969, he was employed as a building engineer at 4115 
Davis Place, Northwest.’ On both of those days he had 
lunch with appellant, who was employed as a porter in 
the building (Tr. 137-140).* Lunch took approximately 
an hour on each day, and on the first day there was only 
general conversation (Tr. 144). However, on the second 
day, February 7, appellant told Mr. Williams that he was 
the one who snatched the woman’s pocketbook behind 4000 


Tunlaw Road on February 3 (Tr. 140-141). Appellant 
told Mr. Williams he had done it by running up behind 
the woman and yoking her and that he had gotten $50.00 
(Tr. 141).° Unknown to appellant, Mr. Williams was a 
reserve police officer with the Metropolitan Police (Tr. 
142). That same day Mr. Williams told Detective Floyd 


+The man got nothing from Miss Fiock. 

5 Appellant was 5/11” in height and 25 years old (Tr. 166, 168). 

¢Jn accordance with the pre-trial ruling, Miss Venesi did not 
testify to any identification. 


7 One block from the scene of the robbery at 4000 Tunlaw Road 
(Tr, 148-149). 


8 Appellant’s testimony on this point was that he was so working 
at the same address on the same days but did not know Mr. Wil- 
liams and had never seen him before he appeared in court (Tr. 
168-169). 


° Miss Venesi testified there was about $35.00 in her purse when 
the man took it (Tr. 128). 


10 Appellant characterizes Mr. Williams as an “informer” (Appel- 
lant’s brief, pp. 9, 13, 16, 18, 20, 21). 
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Piquette what he had learned (Tr. 142). He identified 
appellant in court as the person who had admitted the 
robbery to him (Tr. 138). 

Appellant testified he had been at a recreation center 
on February 3, 1969, at the time of the robbery. He did 
not remember what day of the week February 3 was. He 
had been at work on February 6 and 7 but had never 
seen Mr. Williams before coming to court that day (Tr. 
165-171). Appellant’s two alibi witnesses did not recall 
having seen appellant on February 3, 1969, the day of 
the robbery (Tr. 159-165). 


ARGUMENT 


Appellant’s corroborated confession was sufficient evi- 
dence to permit the jury to find appellant guilty. 


(Tr. 35, 48-55, 77-78, 126-29, 138-40, 166-71) 


The main thrust of the Government’s case was appel- 
lant’s confession to his co-worker Williams about how he 
had conducted the robbery. The law is clear that a contes- 
sion is sufficient evidence if independent evidence cor- 
roborates the corpus delicti.* The testimony of Miss 
Venesi and Miss Fiock clearly established all elements of 
the corpus delicti of robbery and of assault with intent 
to commit robbery without reference to anything appel- 
lant told Williams.* 


11 Mr. Williams was told by the building management office that 
appellant’s full name was “James Dunn,” and he relayed that in- 
formation to Detective Piquette. Subsequently he identified a 
photograph of appellant from a group of seven or eight photo- 
graphs as the man he knew as “James Dunn” (Tr. 51-53, 55). 


12 See, ¢.g., Hicks v. United States, 127 U.S. App. D.C. 209, 214 
n.6, 382 F.2d 158, 163 n.6 (1967) ; Ercoli v. United States, 76 U.S. 
App. D.C. 360, 362-68, 131 F.2d 354, 356-57 (1948); George V. 
United States, 75 U.S. App. D.C. 197, 201, 125 F.2d 559, 563 
(1942) ; Forte v. United States, 68 U.S. App. D.C. 111, 94 F.2d 
236 (1987). 


13See Tr. 107-10 (testimony of Miss Fiock) and Tr, 126-29 
(testimony of Miss Venesi). 
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Moreover, a complete confession is sufficient without 
independent evidence of the corpus delicti if there is suf- 
ficient evidence of facts or circumstances from which the 
jury may infer the trustworthiness of the confession.™* 
There was such sufficient evidence from the fact that ap- 
pellant’s admissions as to the time, place, method and 
fruits of the robbery matched Miss Venesi’s testimony 
point for point and the jury could infer from that without 
more that appellant’s confession was trustworthy. It is 
in this light that appellant’s objection to the pre-trial 
photographic identifications must be viewed. 

Appellant’s arguments on the identification of appel- 
lant by his co-worker Williams are without merit. The is- 
sue, if there was one, was verification of appellant’s 
identity, not the identification itself. That is, the issue 
was the matching of a name to a man Williams already 
knew from his job, not the matching of a face to a victim’s 
or witness’ observations. The name (“James Dunn”) 
which Williams gave the police was the one under which 
appellant was employed along with Williams (Tr. 55).* 

The remaining identification (Miss Fiock’s “looks like” 
the robber) is challenged by appellant. That identifica- 
tion was at most generally corroborative of appellant’s 
damning admissions. Assuming arguendo, however, that 


14 Opper Vv. United States, 348 U.S. 84 (1954) ; Smith v. United 
States, 348 U.S. 147 (1954) ; Smoot v. United States, 114 U.S. App. 
D.C. 154, 158, 312 F.2d 881, 885 (1962). 


15 Compare Tr. 138-40 (Robert Williams’ testimony concerning the 
admissions appellant made to him) with Tr. 126-29 (testimony of 
Miss Venesi). Appellant’s admissions to Williams (that appellant 
had snatched a woman’s purse by yoking her and then burned the 
purse after removing $50) made out all elements of robbery with- 
out regard to the independent evidence of the corpus delicti. Of 
course, independent evidence of the corpus delictt of the charged 
assault with intent to commit robbery, here supplied by Miss 
Fiock’s testimony, was necessary. 


16 It is undisputed that appellant was employed in the job, at the 
location and on the day concerning which Williams testified (Tr. 
eae Appellant himself admitted as much in his testimony (Tr. 
166-71). 
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there was a tainted photographic identification by Miss 
Fiock (and there is nothing in the record to indicate there 
was any taint), the “independent source” requirement 
set out in Wade" was clearly met. The court’s question- 
ing of both Miss Venesi and Miss Fiock shows this was 
uppermost in the court’s mind. 


THE CourRT: You would not have selected him if 
you had not seen the photograph. Is that correct? 
Miss VENESI: Probably not. (Tr. 35). 


Moreover, after a full pre-trial hearing, the court spe- 
cifically ruled: “There has been no showing of anything 
that was improper about the lineup or the photographic 
identification or anything of that sort” (Tr. 77). 

Identification testimony of Miss Venesi was properly 
excluded, and the “looks like” identification of Miss Fiock 
was properly admitted for the limited weight to which it 
was entitled (Tr. 77). Those rulings were amply sup- 
ported by the evidence and should stand.* 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 


11 United States v. Wade, 388 U.S. 218, 240 (1967). 


28 Appellant’s characterization of the trial court’s ruling as “un- 
intelligibly self-contradictory” (Appellant’s brief, p. 20) is based 
on excerpts from the extensive colloquy the court permitted on all 
issues raised at the pre-trial hearing. The court’s final ruling is 
quite clear on the record (Tr. 77-78). 
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